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Although China’s Anti-Monopoly Law1 (the “AML”) only came into effect on August 1,
2008 based on press reports there have already been a number of cases filed, complaints
made and mergers reviewed despite the lack of explanatory regulations. A review of
these cases provides some guidance on how the implementation of the AML may proceed.
The AML has only 57 articles in 8 chapters and is generally considered a very brief
outline of the basic principles of competition law in China. In this regard it appears to
exemplify the civil law nature of China’s legal system. According to press reports there
were more than 40 draft regulations in progress as of August 1, 2008 but not one had
been adopted.2 The number of regulations suggests that many regulations are with respect
to the application of the AML to specific industries, such as insurance or finance.
The enforcement agencies are still getting organized. On September 13, 2008 the State
Council approved operating rules for the Anti-Monopoly Committee, and the Committee
under the Chairmanship of Wang Qishan, the Vice Premier of the State Council, held its
first meeting.3 There are three government agencies involved in enforcing the AML.
Documents governing the functions4 of the three agencies suggest that the Ministry of
Commerce (MOFCOM) will be responsible for mergers, The National Development and
Reform Commission (NDRC) will be responsible for price-related behavior, such as
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cartels, and that the State Administration for Industry and Commerce (SAIC) would be
responsible for unilateral conduct, unfair competition and abuse of dominant position.
While the regulators in the agencies are still pre-occupied with getting organized, the
private right of action in Article 50 of the AML has taken on a more significant role. The
general rule in civil law is that a party who has suffered damage as the result of another
party’s breach of the law has a private right of action against the party separate from any
action that the regulators may take.
There is considerable discussion as to whether there is a private right of action for a
breach of the administrative monopoly provisions in Chapter V of the AML. Generally
one view is that there is a private right of action using a broader civil law reading of the
text of the Notice and the AML. The other view uses a narrower common law type of
analysis of the specific words and considers the compromises made to include
administrative monopolies in the AML over the determined opposition of the state
agencies. It says that only the AML Enforcement Authority can bring such an action.
With respect to guidelines regarding the abuse of intellectual property rights, on
November 3, 2008 a vice president of the SPC gave an interview in which he stated that
the SPC would soon start work on the drafting of a judicial interpretation to define the
reasonable limits of intellectual property rights.5 Academic writing suggests that the civil
law concept of “good faith,” known in Chinese law as 诚实 (chengshi) will play a major
role.6
Initial Cases – Private Actions
There are now press reports of 7 private actions brought under the AML. None of them
are against a foreign company, but three of them are against administrative bodies.
Administrative Cases
One of the first administrative monopoly cases involved the General Administration for
Quality Supervision, Inspection and Quarantine (AQSIQ).7 The facts of the case are
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complicated but it may be summarized as a case of a standard setting body requiring the
use of a technology in which it had a financial interest, to the detriment of the plaintiffs’
technologies. In early September the Beijing No. 1 Intermediate People’s Court ruled that
they would not accept the case because the limitation period for the complaint under the
Administrative Litigation Law had expired.8 The plaintiffs initially said that they would
appeal but later wrote to the State Council asking it to intervene.9 In the end it was
reported that the AQSIQ withdrew the rule in controversy.10
In the Yuyao case11, the Mingbang accounting firm alleges that it was discriminated
against in the establishment of a service center for the setting up of new businesses when
its competitor, Yangming, was allowed to set up a window in the new service center,
resulting in a loss of business. The plaintiffs cite Article 8 and Chapter V of the AML
concerning administrative monopolies as the basis for their action. Mingbang had
previously applied to Ningbo Municipal Government for administrative re-consideration
and lost. The State Administration of Taxation has issued a notice specifically requiring
that tax offices and tax agents cannot share the same office space.12 This case is
reportedly now settled with the municipal government promising equal space.13
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The final private administrative monopoly case was filed on November 27, 2008 against
the government operated digital television broadcaster in Hangzhou City in Hangzhou
West Lake District People’s Court by a couple of professors.14 The broadcaster had
imposed a unilateral rate increase.
None of the courts in these administrative monopoly cases have been reported as
rejecting the case on the grounds that only the AML Enforcement Agency could bring
such an action.
Other Cases
There is an insurance industry trade association case in Chongqing where the association
was accused of setting rates in contravention of Articles 3 and 13 of the AML.15 There is
also a bank case in Chongqing.16 The bank was accused of charging excessive fees and
refusal to deal, however an expert providing commentary for the press story about the
case suggested that the dispute is really about the contract between the parties.
Since the resolution of the AQSIQ dispute the leading case in the press is one filed
against Beijing Netcom, a telecommunications service provider, based on it charging
different rates to people with a Beijing residence permit (known as a “hukou”) and those
without. Many people without such a permit have lived and worked in Beijing for years.17
Gongzuo de Tongzhi - Notice regarding further Standardizing the Law regarding Tax Enforcement and Tax
Agency Work, Guoshui Hanzi [2004 957Hao].
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More recently Chinese consumers have targeted a Western consumer favorite, high gas
prices.18 Article 17(1) prohibits dominant operators from selling products at unfairly high
prices or buying products at unfairly low prices.
Three of the seven private actions reported to date benefit a broad class of consumers.
Merger Reviews
In an interview released on November 21, 2008 by MOFCOM’s Information Office19 the
head of MOFCOM’S Anti-Monopoly Bureau stated that 8 merger reviews had been
completed and approved out of 13 accepted (meaning the submission has been accepted
as being complete), including the approval of the InBev takeover of Anheuser-Busch that
had conditions attached.20 The interview contains a detailed description of the process.
A more significant test of the AML will be the review of the proposed acquisition by
Coca-Cola of Huiyuan Juice Group Limited.21 Although the first material was submitted
in September, the file was not considered complete until November 19th, and the initial
30 day review period runs from that date.22
Wangtong Keneng Chengwei Guonei Fan Longduan An Diyi Beigao - Beijing Netcom may become the
first AML defendant),
(Diyi Caijing Ribao - First Financial Daily), 2008-09-17;
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While this area is active not enough is available at this time to draw significant guidance
from the cases.
Complaints to the Enforcement Agencies
There have been a number of reports in the press about a complaint made by a Beijing
lawyer regarding Microsoft.23 On August 1st the lawyer sent letters to each of MOFCOM,
NDRC and SAIC requesting that the agencies investigate Microsoft for anti-competitive
conduct and suggested a fine of $1 Billion USD. The alleged conduct was abuse of
dominant position by excessive pricing, lack of inter-operability and bundling. It is not
clear that any agency has positively responded to the complaint.
In Hebei Province two lawyers have complained to NDRC regarding the price of oil,
based on the unfair price provision of Article 17 of the AML.24 This appears to be
unconnected to the private action discussed earlier.
Another lawyer has made a complaint to SAIC accusing U.S. listed Baidu.com of abuse
of its dominant position.25 It was accuse of letting unlicensed suppliers of medical
products pay for higher rankings on its results page without alerting users.26
A complaint was made to MOFCOM, NDRC and SAIC about telecom prices and a
proposed re-organization. MOFCOM replied that the complaint about the re-organization
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was not within their mandate and the lawyer has applied for administrative
reconsideration of that decision.27
In September a group of privately owned Chinese express delivery companies wrote to
MOFCOM and others regarding alleged predatory pricing by FedEx. They later were
given a closed door meeting with the State Post Office management.28
Finally the NDRC has announced an investigation into bank service fees. Although the
announcement does not mention it, a complaint regarding the fees was made by a Beijing
lawyer just after the AML came into force.29
Guidance
Despite earlier fears it does not appear at this stage that foreign firms have been
particularly targeted for AML actions. The Microsoft complaint was to be expected.
However administrative bodies and “natural monopolies” represent 8 of the 13 private
actions or complaints to the enforcement agencies. Some of these cases were brought by
lawyers who may simply be seeking to establish their reputations for future AML work.
Still there has been significant use of the AML to stand up to the power of the state. The
Administrative Litigation Law30 has previously not proved quite so popular on its own.
After three cases the courts have not yet imposed a restrictive view of the right of private
action against administrative bodies. Foreign businesses who feel that they have been
treated unfairly by an administrative body may wish to take note.
All things considered the integration of the AML into China’s legal system appears to be
off to a robust start after only a few months.
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